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IN THE SUPERIOR COURT OF FULTON COUNTY
STATE OF GEORGIA
GLEN W. ROLLINS, RUTH ELLEN
ROLLINS, NANCY LOUISE ROLLINS,
and O. WAYNE ROLLINS
II, as trustees of The 1993 Gary W. Rollins
Marital Trust,

)

)
)
)

) Civil Action No.: 2014CV249480
)
)
)
)
)
)

Plaintiffs.

v.
LOR, INC., GARY W. ROLLINS and
R. RANDALL ROLLINS,
Defendants.

)

)
)
)

ORDER ON PLAINTIFFS' MOTION TO COMPEL DISCOVERY
Currently before the Court is Plaintiffs' Motion to Compel Discovery on Certain of
Defendants' Assertions of Privilege. Upon consideration of the briefs, the Court finds as
follows:
Plaintiffs (the "Trustees") are the trustees of The 1993 Gary W. Rollins Marital Trust (the
"Marital Trust"). Ruth Rollins is the ex-wife of Gary, the mother of the Trustees, and the sole
lifetime beneficiary of the interest income of the Marital Trust. The sole asset of the Marital
Trust is 56,507 non-voting shares of LOR, Inc. ("LOR"). LOR is a Rollins family closely held
corporation. LOR was authorized to administer the Marital Trust on behalf of the Trustees.
Defendants Gary and Randall Rollins, individually, own both voting and non-voting shares of
LOR, and the other LOR shares are held directly by, or are held in trusts for the benefit of,
family members. The Marital Trust's 56,507 non-voting shares represent approximately 18% of
LOR's shares.
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This suit alleges Defendants have mismanaged LOR which has depressed the Marital
Trust's income and the value of the Marital Trust's shares. In particular, the Trustees allege
Defendants transferred certain Rollins public company shares from LOR to RFPS partnership
entities ("RFPS Partnerships") in 2002 to the detriment of the Marital Trust as minority owner of
LOR and to the benefit of Defendants and other entities they control. The Trustees allege
Defendants have made unauthorized cash withdrawals from the Marital Trust account and have
failed to pay dividends owed. In particular, the Trustees allege Defendant Gary Rollins used
Marital Trust income to pay taxes he owed without Ruth Rollins's authorization. And finally,
the Trustees allege certain LOR expenses were unnecessary and amount to corporate waste. The
Trustees' Complaint includes seven Counts: 1) Inspection of Records, 2) Breach of Fiduciary
Duty, 3) Conversion, 4) Payment of Dividends Owed, 5) Unjust Enrichment, 6) Dissolution, and
7) Attorneys' Fees.
Over the course of discovery the Trustees have sought certain documents from
Defendants for which Defendants have asserted either attorney-client privilege or accountantclient privilege.

These documents fall within three categories: (1) advice from King and
,

Spalding ("K&S") attorneys regarding creation and administration ofthe Marital Trust; (2) a
2004 Capital Valuation Report prepared by CPA David Adams of Adams Capital, Inc. as to the
value of LOR shares after Defendants transferred certain Rollins public company shares from
LOR to Rf'PS Partnerships; and (3) documents detailing LOR's expenses reported to the IRS as
non-deductible.

Each set of documents is discussed below.

I. Formation of Marital Trust Legal Advice
The Trustees seek documents from K&S relating to advice concerning the creation and
administration of the Marital Trust. The Trustees argue these communications are relevant as
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Gary Rollins testified at his deposition that he relied on the advice of K&S, Arthur Anderson,
and others when he used LOR dividends owed to the Marital Trust to pay his grantor tax
liabilities before making distributions to Ruth Rollins as beneficiary.

The Trustees argue any

attorney-client privilege was waived by disclosing certain communications

related to the same

subject matter.
Defendants respond that while the Trustees are entitled to (and have received) documents
regarding the administration of the Marital Trust on behalf of the Trustees, they have not waived

the privilege as to attorney communications related to the initial formation of the Marital Trust.
Defendants insist the K&S communications are regarding personal estate planning and are not
relevant to the action. Defendants have provided the Trustees all communications with Arthur
Andersen related to the establishment of the Marital Trust which were not privileged.
The Court finds Defendants have not waived their attorney-client privilege for
communications with K&S attorneys as to the initial creation of the Marital Trust. K&S's advice
to Defendants on the estate planning transaction proposed by Arthur Andersen is not at issue in
this case and K&S 's production of communications to Defendants regarding administration of
the Marital Trust does not provide a basis for a broad subject matter waiver of the privilege as to
the formation communications. Attorney-client communications with Defendants regarding their
own estate planning is not the same subject matter as communications regarding the subsequent
administration of trusts formed during that estate planning. The Trustees are not within the
scope of the privilege as third party beneficiaries for advice given to Gary Rollins regarding his
estate planning. As such, the Motion to Compel as to K&S communications regarding the
formation of the Marital Trust is DENIED.
II. 2004 Capital Valuation Report
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The Trustees seek a copy of a 2004 document titled "LOR Investment Company, LLC
Valuation on Formation' prepared by Adams Capital. The Trustees argue this Valuation Report
is relevant as it likely shows a substantial reduction in the value of LOR shares when Defendants
transferred Rollins public company shares from LOR to RFPS Partnerships.

This Valuation

Report was inadvertently produced but clawed back under the provisions of the parties'
Protective Order. The Trustees argue this Valuation Report was never privileged because
appraisals and valuations are not protected under Georgia's accountant-client privilege.
Regardless, the Trustees argue even if they are within the scope of any existing privilege, any
privilege would have been waived when Gary Rollins's expert in his divorce action relied on the
Report in providing his testimony.
Defendants respond that the 2004 Valuation Report is protected under the accountantclient privilege. Defendants also contend the 2004 Valuation Report was prepared for use in an
unrelated transaction involving the 2004 sale of Grace Rollins's interest in the RFPS
Partnerships-a sale to which the Marital Trust was not a party-and was also used to adjust
capital contributions of various LORIC members which did not include the Marital Trust.
Finally, Defendants argue Adams' testimony in the divorce action did not waive any privilege.
Both parties acknowledge the question of whether valuations are protected under Georgia's
accountant-client privilege is one of first impression.
The Court finds the 2004 Valuation Report is privileged and the privilege has not been
waived.

Communications between an accountant and his client are privileged on grounds of

public policy.

O.e.G.A. § 24-5-501 (a)(9).

I LOR was the sole member of LOR Investment Company, LLC ("LORlC") in 2002.ln 2004, Gary and Randall's
nine children, including the four Plaintiffs, were all made members of LORIC. As noted above, the Marital Trust
owns LOR shares. LORIC is the General Partner of the RFPS Partnerships. LOR is the limited partner of the RFPS
Partnerships.
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All communications between a certified public accountant or employee of such
certified public accountant acting in the scope of such employment and the person
for whom such certified public accountant or employee shall have made any audit
or other investigation in a professional capacity and all information obtained by a
certified public accountant or such an employee in his or her professional capacity
concerning the business and affairs of clients shall be deemed privileged
communications in all courts or in any other proceedings whatsoever; .... "
O.C.G.A. § 43-3-29.

"The purpose of the accountant-client privilege is to insure an atmosphere

wherein the client will transmit all relevant information to his accountant without fear of any
future disclosure in subsequent litigation."

Gearhart v. Etheridge, 232 Ga. 638,639-40 (1974).

When an accountant works for joint clients and there is no intent to keep the transaction secret
from the other party, "[a]ll communications between the joint clients and the accountant are
privileged as to all outside parties, but the privilege does not exist between the principals
involved." Id. at 640; but see Gen. Motors Acceptance Corp. v. Bowen Motors, Inc., 167 Ga.
App. 463,468 (1983) (finding trial court erred in excluding testimony of company accountant
because there was no evidence of accountant-client relationship between 75% owner, officer and
director of company and the company's accountant at time of purportedly confidential
conversations).
First, the Trustees argue the statutory language in O.C.G.A. § 43-3-29(b), "any audit or
other investigation in a professional capacity," expresses the Georgia General Assembly'S intent
to exclude business valuations and appraisal services from the scope of the accountant-client
privilege.

However, the Public Accountancy Act of2014 broadly defines "practice of public

accountancy" to include performing services involving "(A) the use of accounting and auditing
skills; (B) Management advisory or other consulting services; (C) The preparation of tax returns;
or (D) The furnishing of advice on tax matters." O.C.G.A. § 43-3-2(9).

The Trustees argue

attorney-client privilege does not apply when an attorney is giving business and not legal advice,
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and by the same logic, the accountant-client privilege should not apply when a CPA is acting as
an appraiser instead of an accountant, or offering non-investigative services like business
valuations.

See S. Guar. Ins. Co. of Ga. v. Ash, 192 Ga. App. 24, 28 (1989); see also Milich,

GEORGIA RULES OF EVIDENCE §25.2 (noting without citing case law that an "investigation in a
professional capacity ... may not include non-investigative accounting functions such as general
tax counseling, management advisory services, or general bookkeeping or 'write-up' services.").
The Court does not read Georgia's statute to create a hard and fast rule that valuations
can never be the product of a CPA's "investigation in a professional capacity." Adams is a
CPA. He was advising his client as to the value of Grace Rollins's interest in the RFPS
partnerships for the purpose of buying out her interests. The practice of public accountancy is
given a broad definition under Georgia law and the statute creating the accountant-client
privilege expressly covers "any audit or other investigation." The Court finds the privilege was
properly asserted.
The Trustees have not shown waiver of the privilege. There has not been a showing the
Trustees were joint clients of Adams intended to benefit from the 2004 Valuation Report or had
joint legal interest in the Valuation Report related to LORIC such that they were within the scope
of the privilege. Instead, the evidence before the Court supports Defendants' assertion that the
2004 Valuation Report was prepared to determine the value of Grace Rollins's membership
interests in the RFPS Partnerships. Even though the Valuation Report was later used to adjust
the members' capital contributions to LORIC, the Marital Trust was not a LORIC member.
Nor is the Court persuaded this privilege was waived when Adams testified in Gary and
Ruth Rollins's divorce proceedings. The 2004 Report was not produced by Adams in the
divorce case and Adams testified he only used the 2004 Report as a structural starting point for
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his 2011 valuation conducted for the Rollins divorce proceedings.

As such, the Motion to

Compel as to the 2004 Valuation Report is DENIED.

III. LOR's Non-Taxable Deductions
Defendants have produced Summary Schedules giving an overview of non-tax deductible
expenditures, but have not produced the Supporting Schedules detailing these expenses.
Defendants have asserted the Supporting Schedules are protected under the accountant-client
privilege because they contain accountant advice to the extent the accountant exercised judgment
in reporting the expenses as non-deductible or deductible.
The Trustees argue these Supporting Schedules are necessary to show Defendants used
LOR funds for personal expenditures on airplanes, hunting camps and ranch maintenance for
which LOR was not reimbursed, thereby taking a larger share of dividends to the detriment of
other LOR shareholders. The Trustees argue the Supporting Schedules are underlying facts, not
communications subject to the assertion of this privilege; they cannot be privileged as they were
used to file tax returns to the IRS; and any privilege was waived by producing the Summary
Schedules based on the Supporting Schedules. The Trustees also suggest any advice issued from
the accountant could be redacted.
The Supporting Schedules were not provided to the Court so it is not possible to
determine if any portion of the Supporting Schedules contains communications related to a
CPA's professional judgment as to why a certain expense should be deductible as opposed to a
detailed listing of what expenses were ultimately determined to be non-deductible. The former
would be protected under Georgia's accountant-client privilege; the latter, which provides a
more detailed breakdown of the Summary Schedule already produced, would not. The Trustees
are willing to allow Defendants to redact the Supporting Schedules to the extent they contain
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accountants' judgment or advice provided to LOR. The Court agrees this is a reasonable
approach and order Defendants to produce the Supporting Schedules redacting privileged
information in accordance with this Order. As such, the Motion to Compel as to the Supporting
Schedules is GRANTED with the redactions described above.

SO ORDERED, this 10th day of May, 2016.

~-~-'--~-

The Honorable Melvin K. Westmoreland
Superior Court of Fulton County
Atlanta Judicial Circuit

8

Copies sent electronically to all Counsel of Record registered with eFileGA:
Attorneys for Plaintiff

Attorney fOF Defendants

H. Lamar Mixson
Timothy S. Rigsbee
Lisa R. Strauss
Robert L. Ashe III
BONDURANT, MIXSON, & ELMORE, LLP
3900 One Atlantic Center
1201 West Peachtree Street
Atlanta, GA 30309
404-881-4100

J ames A. Lamberth
William N. Withrow, Jr.
Alan W. Bakowski
TROUTMAN SANDERS LLP
Suite 5200, Bank of America Plaza
600 Peachtree Street NE
Atlanta, GA 30308-2216
404-885-3000
J ames.lamberth@troutmansanders.com

mixson@bmelaw.com
strauss@bmelaw.com
ashe@bmelaw.com
Thomas G. Rafferty
Antony L. Ryan
Samira Shah
CRAVATH, SWAINE & MOORE LLP
Worldwide Plaza
825 Eighth Avenue
New York, NY 10019-7475
212-474-1000
trafferty@cravath.com
Aryan@cravath.com
sshah@cravath.com

9

,

